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ADVERSE  ACTIONS 

Carl  W.  Anderson,  Jr.  v. 

Department  of  Transportation, 
Federal  Aviation 
Administration 
AT07528410919 
June  6,  1985 

The  agency  removed  appellant, 
an  air  traffic  controller  (ATC) 
whose  duties  did  not  involve 
controlling  or  separating  air 
traffic,  for  past  occasional  off- 
duty  use  of  marijuana.  The  Board 
ordered  the  action  cancelled  and 
replaced  with  a 60-day 
suspension. 

In  the  regional  office 
proceedings,  the  presiding  official 
had  sustained  the  removal.  The 
Board  granted  appellant’s 
petition  for  review.  It  said  that  it 
was  undisputed  that  appellant 
had  ceased  using  marijuana  at 
least  1 1/2  years  before  his 
removal  and  that  his  performance 
was  excellent;  that  his  facility 
chief  had  unofficially 
recommended  that  he  not  be 
removed;  that  there  was  no 
publicity  concerning  his  use  of 
marijuana;  and  that  the  agency 
did  not  find  it  necessary  to 
suspend  or  reassign  appellant 
after  finding  out  about  appellant’s 
earlier  use  of  marijuana. 

The  Board  said  that  the  record 
was  clear  that  the  deciding 
official,  in  concluding  that 
removal  was  appropriate,  did  not 
consider  appellant’s  successful 
self-rehabilitation.  The  presiding 
official  also  held  that  the  Board 
would  not  consider  this 
rehabilitation  as  a mitigating 
factor  in  evaluating  the  agency’s 


choice  of  penalties  in  drug-related 
removals  of  air  traffic  controllers. 
The  Board  said  this  was  error. 

In  this  case,  the  Board  said— 
unlike  other  cases  which  the 
agency  and  presiding  official  used 
as  precedent— appellant  was 
already  rehabilitated  when  his 
prior  misconduct  was  discovered 
and  the  agency  action  started. 
Appellant  did  not  ask  for  the 
chance  to  show  that  he  could  be 
rehabilitated,  but  merely  asked 
for  consideration  of  the  fact  that 
he  already  had  rehabilitated 
himself. 

In  view  of  appellant’s 
successful  rehabilitation,  the 
Board  found  that  removal  was 
unreasonable.  However,  since  his 
prior  conduct  was  clearly 
improper,  immature  and  violative 
of  agency  policy,  some  penalty 
was  warranted.  Also,  the  Board 
said  that  the  multiple  incidents  of 
marijuana  use  must  be  considered 
more  serious  than  the  isolated 
single  incident  of  off-duty 
marijuana  use  for  which  the 
agency  suspended  another  ATC 
for  30  days. 

The  Board  affirmed  the  initial 
decision  as  modified  by  this  order. 

Otto  B.  Lizut  v.  Department  of 

the  Army 

PH07528 110266 ADD 
June  3,  1985 

Appellant  sought  an  award  of 
attorney  fees  in  connection  with 
his  successful  appeal  of  his 
removal.  The  court  vacated  the 
Board’s  first  opinion  which 
sustained  the  removal  and 
remanded  the  case.  Lizut  v. 
Department  of  the  Army  717  F.2d 


139.1  (Fed.  Cir.  1983).  On  remand, 
the  Board  found  the  agency  was 
required  to  file  for  appellant’s 
disability  retirement  before 
removing  him  and  reversed  the 
agency’s  decision. 

When  appellant  appealed  for 
attorney  fees,  the  presiding 
official  concluded  such  an  award 
was  in  the  interest  of  justice  and 
ordered  the  payment  of  fees 
appellant  incurred  in  challenging 
his  removal  before  the  Board,  but 
denied  an  award  for  services 
provided  in  the  judicial  phase  of 
the  case.  In  this  opinion  and 
order,  the  Board  considered  its 
authority  to  award  fees  for  the 
judicial  phase  and  concluded  that 
it  was  so  empowered. 

The  Board  noted  that  its 
authorization  to  require  agency 
payment  of  attorney  fees  comes 
from  5 U.S.C.  § 7701(g),  a 
subsection  of  the  provision 
governing  consideration  of 
appeals  from  those  agency  actions 
which  an  employee  or  applicant 
may  appeal  to  the  Board;  and  5 
U.S.C.  § 5596(b)(l)(A)(ii),  a 
subsection  of  the  Back  Pay  Act 
which  applies  whenever  the  Board 
or  other  “appropriate  authority ’’ 
determines  that  an  unjustified 
personnel  action  resulting  in  pay 
loss  affected  an  employee.  The 
Back  Pay  Act  is  the  broader  one, 
since  it  authorizes  fee  awards  by 
other  authorities  and  thus  clearly 
applies  to  both  MSPB  and  other 
proceedings. 

The  Board  pointed  to  it^ 
decisions  where— when  the 
employee  was  the  prevailing 
party— it  did  not  exclude 
compensation  for  an  attorney’s 
time  spent  outside  the 
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proceedings  but  in  furtherance  of 
the  same  goal.  It  also  analyzed 
the  extent  of  the  Back  Pay  Act 
and  said  that  on  its  face,  the  act 
authorizes  an  award  of  fees 
incurred  for  attorney  services 
before  the  court  as  well  as  the 
Board.  The  relevant  regulation 
contemplates  that  the  Board 
would  make  the  initial  decision  of 
whether  a fee  award  is  warranted 
and,  if  so,  that  it  would  order 
appellant  reimbursed  for  fees 
which  he  reasonably  incurred  in 
connection  with  his  removal. 
These  would  include  those 
incurred  in  obtaining  the  court’s 
reversal  of  the  Board’s  first 
decision  upholding  the  action. 

The  Board  said  that  its 
conclusion  that  the  Back  Pay  Act 
fee  provision  applies  to  judicial 
review  of  Board  decisions  was 
consistent  with  the  intent  of  the 
Civil  Service  Reform  Act  of  1978, 
since  the  rationale  for  fee  shifting 
does  not  depend  on  the  level  at 
which  the  unjustified  personnel 
action  is  corrected.  Moreover,  the 
regulation’s  requirement  that  the 
application  for  such  fees  be  made 
first  made  to  the  Board  preserves 
the  Board’s  primary 
responsibility  for  developing  an 
attorney  fees  policy.  This 
procedure  is  also  more  economical 
than  requiring  the  filing  of  two 
applications,  one  with  the  Board 
and  one  with  the  court, 
particularly  if  the  respective 
applications  are  to  be  filed  under 
two  different  statutes. 

The  Board  affirmed  the  initial 
decision  as  modified  here  to 
include  payment  of  fees  incurred 
in  the  judicial  review  phase  of 
this  case.  It  ordered  the  payment 
of  $8176.82  to  appellant’s  attor- 
ney for  fees  and  expenses. 

NOTE:  Member  Dennis  M. 
Devaney  concurred  in  result  only. 

George  H.  Noe  v.  U.S.  Postal 

Service 

SF07528411002 
June  17,  1985 


Appellant  appealed  his  removal 
as  letter  carrier  which  was  based 
on  a charge  that  he  had 
mistreated  mail.  The  presiding 
official  upheld  the  removal  and 
rejected  appellant’s  claim  of 
discrimination  because  of  the 
handicapping  condition  of 
alcoholism.  He  found  that  prior  to 
the  issuance  of  the  notice  of 
proposed  removal,  appellant’s 
supervisors  and  co-workers  were 
unaware  that  appellant  had  an 
alcohol  problem  and  that  they 
became  aware  only  when 
appellant  responded  to  the 
proposal  notice.  He  further  found 
that  appellant  had  not  outlined  a 
reasonable  accommodation  to  his 
problem  and  that  the  agency  had 
no  duty  of  accommodation. 

However,  the  Board  found  this 
to  be  in  error.  It  cited  Ruzek  v. 
General  Services  Administration , 

8 MSPB  307  (1981),  where  the 
appellant  raised  the  issue  of 
alcoholism  for  the  first  time  at  his 
reply  to  the  notice  of  proposed 
removal.  The  Board  there  found 
the  agency  obliged  to 
accommodate  appellant’s 
alcoholism,  but  noted  other 
evidence  that— prior  to  the  oral 
reply— should  have  put  the 
agency  on  notice  that  appellant 
was  an  alcoholic.  Thus,  in  Ruzek 
the  Board  did  not  decide  whether 
such  an  allegation,  raised  for  the 
first  time  in  response  to  the 
notice  of  proposed  removal,  was 
timely  raised.  In  this  case,  the 
Board  held  that  it  was. 

The  Board  found  that  an 
employee’s  right  to  reply  to 
charges  must  include  the  right  to 
assert  that  he  is  an  alcoholic.  In 
order  to  give  meaning  to  the 
reply,  the  Board  further  found 
that  the  agency  must  consider  an 
employee’s  assertion  in  reaching 
its  decision,  even  if  the  reply  was 
the  agency’s  first  notice  that 
alcoholism  might  account  for  the 
employee’s  actions.  While  the 
Board  did  not  find  that  a simple 
assertion  of  alcoholism 
constitutes  proof,  it  did  hold  that 


the  agency  may  not  thereafter 
claim  complete  ignorance  of  the 
allegation. 

In  this  case,  the  Board  found 
that  the  agency  was  timely 
notified  of  the  alleged 
handicapping  condition,  and  thus 
of  the  need  for  accommodation. 
The  Board  found  that  the  record 
supported  appellant’s  claim  that 
he  suffered  from  alcoholism  and 
that  the  agency  was  on  notice  of 
his  condition. 

The  Board  further  found  that 
appellant  could  perform  the 
essential  duties  of  his  position  if 
he  continued  his  abstinence  from 
alcohol,  and  that  the  agency 
improperly  denied  him  the 
opportunity  to  overcome  his 
alcoholism  and  thereby 
discriminated  against  him. 

The  initial  decision  was 
reversed  and  the  agency  ordered 
to  cancel  the  removal. 


Derrick  Sloan  v.  Internal  Revenue 

Service 

CH07528210147 
June  17,  1985 

In  this  case— finding  that  the 
agency  had  failed  to  inquire  into 
appellant’s  condition  before 
removing  him— the  Board 
reversed  the  initial  decision  which 
sustained  the  removal  action.  It 
found  that  this  failure  constituted 
harmful  error,  substantially 
impairing  appellant’s  presentation 
of  his  affirmative  defense  before 
the  agency  that  he  was  an 
alcoholic  entitled  to  reasonable 
accommodation  for  his 
handicapping  condition,  and  likely 
affected  the  outcome  before 
agency. 

The  record  showed  that  during 
his  oral  reply  to  the  removal 
notice,  appellant  raised  the 
affirmative  defense  that  he  was 
an  alcoholic.  The  official  receiving 
the  reply  said  he  had  been 
unaware  of  appellant’s  drinking 
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problem  and  commented  that  the 
agency  could  “verify”  it  with  the 
agency  official  who  had  referred 
appellant  for  alcoholism 
counseling. 

Appellant  made  no  further 
representations  or  submissions  in 
this  connection,  but  the  Board 
said  he  could  well  have  been 
confused  as  to  the  need  to  do  so 
in  view  of  the  oral  reply  official’s 
comment.  After  inducing  an 
employee  reasonably  to  believe 
that  it  would  undertake  some 
independent  investigation  of  an 
employee’s  allegation  of  handicap, 
the  agency  could  not  later  argue 
that  the  employee  failed  to 
produce  evidence  supporting  his 
assertion.  Based  on  its  review,  the 
Board  found  that  appellant  was 
induced  to  believe  that  the  agency 
would  inquire  into  his  claim. 
Moreover,  it  found  that 
information  then  readily  available 
to  the  agency  would  have 
supported  appellant’s  claim  of 
alcoholism.  The  Board  pointed 
out  that  such  information  cannot 
be  ignored  in  determining  whether 
to  take  an  adverse  action,  See 
Noe  u.  U.S.  Postal  Service , MSPB 
Docket  No.  SF07528411002  (June 
17,  1985),  since  a qualified 
handicapped  employee  is  entitled 
to  reasonable  accommodation  of 
his  condition,  even  if  the  assertion 
of  alcoholism  is  first  raised  at  the 
reply  to  the  charges. 

The  agency  was  ordered  to 
cancel  the  removal  action  and  to 
award  appellant  backpay  and 
benefits. 


Social  Security  Administration, 
Department  of  Health  and 
Human  Services  v.  Robert  W. 
Goodman,  Administrative  Law 
Judge 

HQ75218210015ADD 
June  19,  1985 

The  respondent  filed  for 
attorney  fees  after  the  Board 
ruled  that  the  agency  had  not 
established  good  cause  for 


removing  him.  The  agency  had 
charged  that  respondent’s 
productivity  was  unacceptably 
low. 

In  an  initial  addendum  decision, 
the  administrative  law  judge 
(ALJ)  found  that  5 U.S.C. 

§ 7701(g)  authorizes  fees  in 
section  7521  cases  and  that 
respondent  was  the  prevailing 
party,  but  that  attorney  fees  were 
not  warranted  in  the  interest  of 
justice.  In  his  pleading, 
respondent  contended  that 
attorney  fees  were  authorized 
under  5 U.S.C.  § 504  (Equal 
Access  to  Justice  Act),  as  well  as 
under  5 U.S.C.  § 7701(g)(1).  He 
also  contended  that  fees  were 
warranted  in  the  interest  of 
justice  under  5 U.S.C.  § 7701(g)(1) 
because  the  charge  was  clearly 
without  merit  and  the  agency 
knew  or  should  have  known  that 
it  would  not  prevail  on  the  merits. 
He  listed  several  arguments  to 
support  this. 

The  Board  said  that  respondent 
was  merely  renewing  arguments 
that  he  had  raised  earlier  before 
the  ALJ  and  had  shown  no  error 
by  that  official. 

Accordingly,  the  Board  granted 
appellant's  petition  only  on  the 
issue  of  the  applicability  of  5 
U.S.C.  § 7701(g)(1)  and  5 U.S.C. 

§ 504  to  proceedings  brought 
before  the  Board  under  5 U.S.C. 

§ 7521.  Since  the  Board  had  never 
ruled  on  the  applicability  of  these 
two  statutes  to  section  7521 
proceedings,  it  conducted  an  in- 
depth  review  of  the  relevant 
statutory  provisions  and  their 
legislative  histories  in  order  to 
resolve  the  issue. 

The  Board  said  that  an  ALJ 
against  whom  an  action  is 
proposed  under  5 U.S.C.  § 7521  is 
entitled  to  adjudication  of  the 
matter  under  the  Administrative 
Procedure  Act  of  1946,  as 
amended  (APA).  By  the  relevant 
provisions  of  the  APA,  Congress 
intended  ALJs  to  be  a special 
class  of  semi-independent 
employees.  ALJs  have  rights  and 


protections  not  available  to  other 
employees.  Moreover,  the  benefit 
of  payment  of  attorney  fees  to  a 
prevailing  employee  in  an  appeal 
to  the  Board  is  also  available  to 
ALJs.  Although  certain 
categories  of  employees  may  not 
receive  attorney  fees,  the  Board 
said  that  this  case  was  clearly 
distinguishable  from  those. 
Administrative  law  judges,  the 
Board  said,  are  federal  employees 
whom  Congress  intended  to 
protect.  Because  ALJs  can  be 
subjected  to  adverse  actions  of 
removal  or  suspension  like  other 
employees,  they  should  have  the 
same  protections  as  other 
employees  who  can  appeal  to 
MSPB.  Therefore,  ALJs  should 
be  able  to  obtain  attorney  fees 
when  a proposed  agency  action  is 
found  to  be  unwarranted. 

Regarding  respondent’s 
argument  that  5 U.S.C.  § 504 
authorizes  the  Board  to  order 
payment  of  attorney  fees  in  cases 
involving  ALJs  under  5 U.S.C. 

§ 7521,  the  Board  said  that  to 
find  that  section  applies  to  Board 
proceedings  required  that  it  be 
read  more  expansively  than 
appeared  to  be  warranted. 
Accordingly  , the  Board  found  5 
U.S.C.  § 7701  to  be  the  applicable 
statute  authorizing  attorney  fee 
awards  in  cases  of  actions 
proposed  against  ALJs. 

The  Board  affirmed  as  modified 
the  initial  addendum  decision 
which  foupd  that  Congress 
intended  that  attorney  fees  be 
available  under  5 U.S.C. 

§ 7701(g)(1)  at  the  administrative 
level  and  not  under  5 U.S.C. 

§ 504. 

John  J.  Stead  v.  Department  of 

the  Army 
NY075284 10490 
June  6,  1985 

Appellant  was  removed  on 
charge  of  theft  of  government 
property— two  valves  valued  at 
$99.25.  After  the  presiding  official 
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sustained  the  removal,  appellant 
petitioned  the  Board  for  review. 
Appellant  contended  that  the 
presiding  official  erred  in 
rejecting  his  challenge  as  to  the 
removal  penalty  in  light  of  the 
circumstances  and  in  view  of  the 
agency’s  application  of  the  agency 
table  of  penalties. 

After  its  review  of  the  record, 
the  Board  found  that  there  was 
no  basis  to  find  that  the  offense 
was  a major  theft  under  the 
agency’s  table  of  penalties.  The 
agency  imposed  the  penalty  of 
removal  for  a first  offense  of  theft 
(major)  under  its  table  of 
penalties,  but  failed  to 
demonstrate  what  criteria  were 
applied  to  establish  that  the 
offense  was  a major  one  under  its 
table,  rather  than  a minor  one  for 
which  the  penalty  range  for  a first 
offense  is  a written  reprimand  to 
a 10-day  suspension.  The  agency 
failed  to  show  that  it  had  put 
employees  on  notice  that  anyone 
apprehended  for  stealing 
government  property  would  be 
removed  for  a first  offense, 
regardless  of  the  property’s  value. 
Moreover,  the  Board  said  that  the 
agency  merely  alleged  that  the 
proposed  penalty  of  removal  was 
consistent  with  the  table  of 
penalties  for  a first  offense  of 
theft. 

The  Board  also  noted  that  from 
the  time  of  his  arrest  until  the 
agency  proposed  his  removal 
almost  15  months  later,  appellant 
continued  performing  duties  and 
had  access  to  agency  buildings 
and  property.  That  situation  did 
not  comport  with  the  agency’s 
later  determination  that  removal 
based  on  a “major”  offense  of 
theft  was  appropriate.  In 
discussing  agency  latitude  and 
discretion  in  penalizing 
employees,  the  Board  referred  to 
its  decisions  in  Douglas  v. 

Veterans  Administration,  5 
MSPB  313  (1981)  and  Davis  v. 
Department  of  the  Treasury,  8 
MSPB  17,  19  (1981).  The  Board 
said  further  that  where  an  agency 


has  a table  of  penalties,  as  in  this 
case,  it  must  adhere  to  those 
guidelines  unless  it  can  support 
any  deviation.  If  it  cannot  justify 
deviation  in  penalty,  it  has 
abused  its  discretion.  If  it  cannot 
reasonably  justify  the  application 
of  the  most  severe  offense  (major) 
resulting  in  imposition  of  the 
most  severe  penalty,  then  the 
agency  has  abused  its  discretion. 

The  Board  found  that  the 
agency  had  failed  to  satisfactorily 
explain  or  support  its  application 
of  the  table  of  penalties  to 
appellant’s  case  and  that  it  had 
not  justified  its  use  of  a major 
offense  of  theft  as  a basis  for 
imposing  the  penalty  of  removal 
for  a first  offense.  The  Board 
ruled  that  a 90-day  suspension 
was  the  maximum  reasonable 
penalty  in  light  of  appellant’s 
otherwise  favorable  work 
performance  and  conduct  record. 
It  affirmed  the  initial  decision  as 
modified  by  this  opinion  and 
order,  ordered  the  agency  to 
cancel  the  removal  and  to 
substitute  the  suspension,  and  to 
award  backpay  and  benefits. 


PERFORMANCE 


Elvin  W.  Grant  v.  Department  of 

Transportation,  U.S.  Coast 

Guard 

AT04328410145ADD 
June  18,  1985 

In  her  initial  decision  on 
appellant’s  request  for  attorney 
fees,  the  presiding  official  found 
that— while  appellant  was  the 
prevailing  party  in  the  original 
case  for  the  purpose  of  a fee 
award— appellant  had  not  shown 
an  award  to  be  warranted  in  the 
interest  of  justice.  See  Allen  v. 
U.S.  Postal  Service,  2 MSPB  582, 
592-3  (1980).  Among  appellant’s 
arguments  in  his  petition  for 
review  was  that  an  award  was 
warranted  because  he  was 
“substantially  innocent  of  the 


charges.”  See  Yorkshire  v.  Merit 
Systems  Protection  Board,  746 
F.2d  1454  (Fed.  Cir.  1984).  Also, 
he  argued  that  since  the  Board 
found  the  agency  did  not  give  him 
a reasonable  chance  to  improve 
before  removing  him  under  5 
U.S.C.  § 4303,  the  agency  violated 
a fundamental  statutory 
requirement,  thus  entitling  him  to 
fees.  See  Sandland  v.  General 
Services  Administration,  23 
M.S.P.R.  585,  589  (1984);  5 U.S.C. 
§ 4302(b)(6);  M.S.P.R.  585,  589 
(1984);  5 U.S.C.  § 4302(b)(6);  The 
Digest,  October  1984,  p.  10.  The 
agency  responded  that  Yorkshire 
applies  only  to  adverse  action 
cases  under  5 U.S.C.  Chapter  75. 

Earlier,  when  appellant  had 
appealed  his  removal,  the 
presiding  official  affirmed  the 
action,  finding  that  his 
performance  in  one  critical 
element  was  unacceptable;  that 
the  agency  took  the  action  under 
an  Office  of  Personnel 
Management  (OPM)-approved 
performance  appraisal  system; 
and  that  the  agency  had  met  its 
obligation  to  give  appellant  the 
opportunity  to  improve. 

However,  the  Board  reversed. 
Cancelling  the  removal,  it  found 
that  appellant  had  not  been  given 
that  opportunity;  The  record 
showed  that  appellant’s  first 
notice  of  unacceptable 
performance  was  in  the  removal 
proposal. 

Thereupon,  appellant  filed  at 
the  regional  level  for  attorney 
fees.  The  presiding  official 
supported  her  denial  with  the 
finding  that  appellant  was  not 
substantially  innocent  of  the 
charges  with  the  fact  that  the 
Board  did  not  reverse  the  earlier 
lower  finding  that  appellant’s 
performance  in  one  critical 
element  was  unacceptable  as 
charged.  The  presiding  official 
also  found  that  the  Board’s 
reversal  of  the  removal  was 
mainly  based  on  its  decision  in 
Sandland  which  was  issued  after 
the  agency  took  this  action,  so 
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the  agency  did  not  know  it  could 
not  prevail. 

In  adjudicating  appellant’s 
current  petition  for  attorney  fees, 
the  Board  said  that  the  relevant 
focus  was  on  whether  the 
agency’s  action  was  clearly 
without  merit.  This  “clearly 
without  merit’’  category  focuses 
on  the  result  of  the  case  before 
the  Board,  not  on  the  evidence 
and  information  available  to  the 
agency  before  the  hearing.  The 
Board  found  that  neither  the 
counseling  the  agency  had 
provided  appellant  nor  the 
agency’s  rating  appellant  as 
“minimally  satisfactory” 
constituted  credible  evidence  that 
the  agency  gave  appellant 
opportunity  to  improve  before 
proposing  his  removal. 

Therefore,  the  Board  found  that 
the  agency’s  action  was  clearly 
without  merit  and  that  an  award 
of  fees  would  meet  the  interest  of 
justice  requirement  under  5 
U.S.C.  § 7701(g)(1).  See  Allen , 
supra,  at  592-3.  Further,  the 
Board  did  not  agree  with  the 
presiding  official's  finding  that 
the  fact  that  the  Board’s  decision 
in  Sandland  was  issued  after  the 
removal  disposed  of  appellant’s 
right  to  attorney  fees.  It  said  that 
earlier  statute  and  regulations, 
not  Sandland,  established  an 
employee’s  right  to  a reasonable 
opportunity  to  improve. 

Moreover,  the  relevant  OPM 
regulations  were  effective  in  1979 
and  these  regulations  repeated 
and  expanded  on  the  statutory 
provision  requiring  the  agency  to 
give  an  employee  this 
opportunity. 

The  Board  found  that  appellant 
incurred  attorney  fees  within  the 
ambit  of  5 U.S.C.  § 7701(g)(1). 
O'Donnell  v.  Department  of  the 
Interior,  2 MSPB  604,  610  (1980). 
It  reversed  the  addendum 
decision  and  remanded  the  appeal 
to  the  regional  office  to  determine 
the  reasonableness  of  the  claimed 
fees. 


Laurence  A.  Rogers  v. 

Department  of  Labor 

PH04328310695 
June  25,  1985 

Appellant  was  demoted  two 
grades  based  on  poor  performance 
in  two  sections  of  a critical 
element  and  the  presiding 
official— finding  that  the  agency 
supported  its  case  by  substantial 
evidence— sustained  the  action. 

He  also  found  that  appellant  did 
not  support  his  claim  of  handicap 
discrimination  (back  problems). 

In  analyzing  the  agency  charge 
that  appellant’s  performance  fell 
below  the  acceptable  standard, 
the  Board  noted  that  in 
Donaldson  v.  Department  of 
Labor,  MSPB  Docket  No. 
PH04328310487  (April  18,  1985) 
it  held  that  that  department’s 
performance  appraisal  system— 
which  uses  a five-tier  system 
based  on  a single  written 
standard  of  fully  satisfactory,  as 
here— contravened  Office  of 
Personnel  Management  (OPM) 
guidelines  set  forth  in  Federal 
Personnel  Manual  Letter  430-4. 
The  Board  held  that  such  a 
system  implicates  not  only  the 
statutory  requirement  for 
objectivity,  but  also  the 
employee’s  substantive  rights  to  a 
bona-fide  opportunity  to 
demonstrate  acceptable 
performance  and  to 
communication  of  the  standards 
the  employee  is  expected  to  meet. 
Here,  the  Board  found  that  the 
agency  failed  to  meet  the 
statutory  requirements  of 
accuracy  and  objectivity  under  5 
U.S.C.  § 4302(b).  Moreover,  the 
Board  said  that  it  will  not 
substitute  its  judgment  as  to 
whether  appellant’s  performance, 
absent  a valid  standard,  was 
minimally  acceptable  or  not. 
Callaway  v.  Department  of  the 
Army,  23  M.S.P.R.  592,  597  n.  6 
(1984). 

Accordingly,  the  Board  reversed 
the  initial  decision  and  ordered 
the  agency  to  cancel  appellant’s 


demotion  and  to  award  backpay 
and  benefits. 

REDUCTION  IN  FORCE 

Willieboyd  M.  Saddler  v. 

Department  of  Education 
AT03518410945 
June  6,  1985 

Appellant  was  changed,  by  a 
reduction  in  force  (RIF)  action 
from  program  analysis  officer, 
GM-14,  to  program  analyst, 
GS-12.  The  presiding  official 
reversed  the  action  on  the  ground 
that  there  had  been  no  valid  basis 
for  using  RIF  procedures. 

The  agency  said  that  it 
abolished  the  GM-14  position, 
replacing  it  with  a GM-13  one, 
because  appellant  did  not  actually 
assume  all  the  duties  planned  for 
the  position  and  because  the  way 
the  duties  and  performance  were 
projected  was  at  variance  with 
the  way  the  job  developed. 

The  Board  has  held  that 
classification  of  a position  based 
on  projected  duties  is  proper. 
Moraglia  v.  Environmental 
Protection  Agency,  MSPB  Docket 
No.  PH03518210429  at  4 (April  5, 
1984).  Also,  it  has  held  that  if  the 
projected  duties  are  not  being 
assigned  to  the  incumbent  and 
the  position  therefore  is  properly 
classifiable  at  a lower  grade,  RIF 
procedures  are  appropriate,  even 
when  the  incumbent  never 
actually  performed  the  grade- 
controlling duties.  Id.  See  also 
Lester  v.  Department  of 
Education,  MSPB  Docket  No. 
DC0351821031 1 (October  27, 
1983).  The  Board  said  that  the 
elimination  of  significant  duties 
from  an  employee’s  position 
therefore  can  be  the  basis  for  a 
RIF  even  when  they  were  only 
projected  duties  never  actually 
performed.  In  addition,  despite 
appellant’s  contentions  to  the 
contrary,  the  Board  found  that 
there  was  a significant  difference 
between  the  duties  of  appellant’s 
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former  position  (including  her 
projected  duties)  and  those  of  the 
GM-13  position  which  replaced  it. 
Accordingly,  the  Board  concluded 
that  the  agency  had  stated  a 
proper  basis  for  its  use  of  RIF 
procedures. 

Among  her  other  allegations, 
appellant  said  that  her 
competitive  area  was  too  narrow, 
but  the  Board  found  that  it  met 
the  minimum  requirement  for  a 
competitive  area  in  the  field 
service. 

Regarding  the  allegation  that 
appellant  received  only  a specific 
RIF  notice,  and  not  a general  one, 
the  Board  noted  that  general  RIF 
notices  are  not  required  by  5 
C.F.R.  part  351;  instead,  these 
regulations  permit  agencies  to 
issue  such  notices  in  order  to 
meet  notice  requirements  the 
specific  notice  alone  might  not 
meet.  Appellant  did  not  allege 
that  her  specific  RIF  notice  failed 
to  meet  these  requirements,  so 
the  Board  found  this  allegation 
without  merit. 

Appellant  also  contended  that 
she  was  entitled  to  assignment  to 
the  new  GM-13  position.  The 
record  showed  that  the  employee 
so  assigned  was  a member  of  the 
same  retention  subgroup  as 
appellant.  There  was  no  indication 
that  appellant  was  promoted  from 
or  through  that  position  or  its 
equivalent.  Appellant  therefore 
failed  to  show  that  she  was 
entitled  to  the  assignment. 

The  initial  decision  was 
reversed  and  appellant's  change 
to  lower  grade  sustained. 

RETIREMENT 

Joseph  D.  Jeffrey  v.  Office  of 

Personnel  Management 

DC08318410693 
June  17,  1985 

Appellant  appealed  from  Office 
of  Personnel  Management’s 
(OPM)  reconsideration  decision 
which  denied  him  service  credit 


for  the  period  from  June  16,  1938 
through  December  18,  1941  when 
he  was  a midshipman  at  the  U.S. 
Naval  Academy.  OPM  asserted 
that  the  provisions  of  5 U.S.C. 

§ 8332(c)  in  effect  between 
October  1,  1956  and  September 
30,  1982  precluded  appellant  from 
receiving  service  credit  because  he 
was  receiving  a military 
retirement  annuity  based  on 
military  service. 

Following  retirement  from  the 
military,  appellant  worked  for  the 
Federal  Government  until 
September  4,  1982. 

The  presiding  official  reversed 
OPM’s  reconsideration  decision, 
finding  that  appellant  was 
entitled  to  service  credit  for 
purposes  of  his  civil  service 
retirement  annuity  for  his  service 
as  a midshipman.  When  OPM 
petitioned  for  review,  the  Board 
said  it  found  no  error  in  the 
presiding  official’s  conclusion. 

The  Board  found  that  judicial 
interpretations  of  the  relevant 
pre-1956  statutory  language  have 
consistently  concluded  that 
Congress  only  sought  to  bar 
double  retirement  credit  for 
periods  of  military  service.  It  said 
that  there  was  no  indication  that 
Congress  sought  to  preclude 
civilian  retirement  service  credit 
for  periods  of  military  service 
which  are  not  the  basis  of  an 
individual's  military  retirement 
annuity.  Since  10  U.S.C.  § 971 
specifically  excludes  service  at  a 
military  academy  from 
calculations  for  military 
retirement,  the  Board  found  that 
appellant  would  not  receive 
double  credit  for  his  service  as  a 
midshipman. 

The  initial  decision  reversing 
OPM's  reconsideration  decision 
was  affirmed. 

SPECIAL  COUNSEL 

Special  Counsel  v.  James  R. 

Brown 

HQ12068310022 
June  21,  1985 


The  Special  Counsel  (OSC) 
brought  this  request  for 
disciplinary  action  under  5 U.S.C. 
§ 1206(g)  against  James  R. 

Brown,  former  Deputy  Director  of 
the  Defense  Contract  Audit 
Agency  (DCAA).  The  action  was 
initially  consolidated  with  three 
others  under  the  same  docket 
number  ( See  Special  Counsel  v. 
Charles  O.  Starrett,  Jr.,  Paul 
Evans,  Arlin  R.  Tueller 
concerning  illegal  actions  which 
DCAA  took  against  whistleblower 
George  R.  Spanton). 

It  was  OSC’s  allegation  that 
Brown  took  a retaliatory  adverse 
personnel  action,  prohibited  by  5 
U.S.C.  § 2302(b)(9),  against 
Spanton— denial  of  Spanton’s 
request  for  waiver  of  DCAA’s 
policy  of  rotating  auditors  to  new 
assignments  every  five  years,  and 
an  order  to  reassign  Spanton  six 
months  ahead  of  his  scheduled 
rotation  date.  Spanton,  however, 
was  not  reassigned. 

In  his  recommended  decision, 
the  administrative  law  judge 
(ALJ)  opted  for  denying  the 
Special  Counsel’s  request  since  he 
found  no  casual  connection 
between  Spanton’s  protected 
conduct  and  the  reassignment. 

This  Board  opinion  and  order 
addressed  issues  raised  by  OSC  in 
its  exceptions  to  the 
recommended  decision.  First,  it 
reviewed  the  issue  of  whether  the 
ALJ  applied  the  correct  legal  test 
in  determining  the  occurrence  of 
reprisal.  The  OSC  argued  that  the 
legal  analysis  applied  by  the 
Board  in  corrective  action  cases 
was  not  applicable  in  disciplinary 
action  cases.  The  analysis  which 
the  Board  applies,  and  the  one 
which  the  ALJ  adopted  in  his 
recommended  decision,  in 
corrective  action  proceedings 
involving  reprisal  is  the  one  it 
enunciated  in  In  re  Frazier,  1 
MSPB  159  (1979),  aff’d  in  part, 

672  F.2d  150  (D.C.  Cir.  1982).  The 
Board  said  that  the  correct  test 
for  determining  whether 
disciplinary  action  was  called  for 
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was  the  one  it  set  out  in  Frazier , 
namely,  whether  the  protected 
conduct  was  a “significant 
factor”  in  the  challenged  agency 
decision. 

Secondly,  were  certain 
statements  made  by  Spanton 
protected  by  5 U.S.C. 

§ 2302(b)(9)?  The  Board  agreed 
with  the  ALJ  that  Spanton’s 
statements  to  an  EEO  examiner 
were  so  protected.  Further,  it  said 
it  is  well  settled  that  this  section 
not  only  protects  any  employee  or 
applicant  who  exercises  any 
appeal  right,  but  also  “any 
employee  or  applicant . . . who 
testifies,  assists,  or  otherwise 
participates  in  any  appeal  process 
within  the  ambit  of  this 
subsection.”  Bodinus  v. 
Department  of  the  Treasury,  7 
MSPB  385  (1981).  Thus,  the 
Board  adopted  the  ALJ's 
conclusion  that  Spanton’s 
testimony  at  an  MSPB  hearing 
also  constituted  protected 
activity. 

Taking  up  the  third  issue— 
whether  there  was  a causal 
connection  between  Spanton’s 
protected  activity  and  the 
respondent’s  decision  to  reassign 
him— the  Board  concurred  in  the 
ALJ’s  conclusion  that  the 
protected  statements  were  not  a 
significant  factor  in  Brown’s 
decision  to  reassign.  It  said  the 
underlying  mistrust  and  strained 
personal  relations  with  regional 
supervisory  personnel,  not 
reprisal,  were  the  motivators. 

The  Board  addressed  the  fourth 
and  final  issue  of  whether  the 
ALJ’s  denial  of  Brown's  motion 
to  dismiss  following  OSC’s  case  in 
chief  conclusively  established  that 
a prima  facie  case  was  made,  thus 
placing  on  Brown  the  burden  to 
rebut  the  prima  facie  case. 
However,  the  Board,  citing 
precedent,  said  it  could  not  be 
inferred  from  a denial  alone  that  a 
prima  facie  case  had  been 
established. 

The  Board  affirmed  the  ALJ’s 
findings  of  fact  and  conclusions  of 


law,  as  modified  here,  and 
adopted  the  recommended 
decision,  as  modified.  The  charge 
against  respondent  was 
dismissed. 


Special  Counsel  v.  John  H. 

DeFord  and  Ritchie  R.  Julian 
HQ12068410010 
June  18,  1985 

The  Board  considered  the 
administrative  law  judge’s  (ALJ) 
recommended  decision  which 
concluded  that  respondent 
DeFord  violated  5 U.S.C. 

§ 2302(b)(6)  and  recommended  a 
penalty  of  a $750  forfeiture.  At 
the  time  of  the  hearing  for  the 
recommended  decision,  DeFord 
was  Director  of  Administrative 
Services  at  the  Environmental 
Protection  Agency,  Research 
Triangle  Park,  North  Carolina. 

Section  2302(b)(6)  bars  the 
granting  of  any  unauthorized 
preference  or  advantage  to  an 
employee  or  applicant  for  the 
purpose  of  enhancing  or  hurting 
the  prospects  of  any  particular 
person.  This  prohibition  applies  to 
any  employee  who  has  the 
authority  to  take,  direct  others  to 
take,  recommend,  or  approve  any 
personnel  action.  5 U.S.C. 

§ 2302(b).  A promotion  is  a 
personnel  action,  5 U.S.C. 

§ 2302(a)(2)(A)(ii). 

The  ALJ  found  that  DeFord 
had  violated  section  2302(b)(6)  by 
ordering  Ritchie  Julian,  the 
personnel  officer  at  the 
installation  and  DeFord’s 
subordinate,  to  promote  Sarah 
Francis  Woodard,  a program 
analyst  on  DeFord’s  staff, 
retroactively.  The  promotion  thus 
taken  was  improper  because  the 
position  had  not  yet  been 
classified  when  it  took  effect.  The 
Board  said  the  record  fully 
supported  the  ALJ’s  conclusion 
and  it  adopted  his  summaries  of 
the  evidence  and  subsidiary 
findings  as  substantially  correct. 

DeFord  excepted  to  the 


recommended  decision  on  four 
grounds  which  the  Board  found 
meritless. 

First,  DeFord  maintained  that 
the  record  did  not  support  the 
conclusion  that  he  ordered  Julian 
to  promote  Woodard.  The  Board 
found  nothing  inherently 
implausible  in  Julian’s  testimony 
and  found  also  that  the 
preponderance  of  evidence 
supported  the  ALJ’s  finding. 
Further,  DeFord  said  he  was  not 
responsible  because  Julian  did  not 
advise  him  the  promotion  was 
improper.  The  Board  said  that 
under  his  delegated  authority  to 
prevent  prohibited  personnel 
practices  (5  U.S.C.  § 2302(c)), 
DeFord  was  obligated  to  ascertain 
the  requirements  of  law. 

DeFord  said  the  promotion  did 
not  give  Woodard  a preference  or 
advantage  and,  therefore,  no 
violation  occurred.  The  Board 
responded  that  section  2302(b)(6) 
does  not  require  that  the 
unauthorized  promotion  result  in 
an  advantage,  but  only  that  the 
purpose  be  to  give  an  advantage. 
Respondent  also  argued  that  if 
there  was  a violation  of  this 
section,  no  penalty  should  attach 
under  the  circumstances. 

However,  the  Board  said  the 
recommended  penalty  was 
appropriate. 

The  Board  adopted  and 
incorporated  the  recommended 
decision  except  as  modified  or 
supplemented  by  this  decision.  It 
found  that  DeFord  ordered  the 
retroactive  promotion  to  protect 
Woodard  from  a potential 
reduction  in  force. 


Special  Counsel  v.  Leslie  T. 
Everett 

HQ12068410019 
June  18,  1985 

The  Special  Counsel  (OSC) 
alleged  that  respondent,  an  Army 
National  Guard  (ARNG) 
technician,  proposed  the  removal 
of  another  ARNG  technician, 
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Elmer  R.  Barbee,  in  reprisal  for 
Barbee’s  exercise  of  appeal  right. 
This  right  was  granted  by  the 
Uniform  Code  of  Military  Justice, 
10  U.S.C.  § 938.  Both  men  were 
rated  as  aircraft  pilot  supervisors. 

Everett  said  that  Barbee 
initiated  an  investigation  and 
made  false  statements  against 
him  with  the  express  intent  of 
destroying  his  reputation.  The 
state  adjutant  general  affirmed 
Barbee’s  dismissal.  OSC 
contended  that  5 U.S.C. 

§ 2302(b)(9)  barred  respondent 
from  recommending  the  removal 
and  sought  disciplinary  action 
against  respondent  under  5 U.S.C. 
§ 1206(g).  When  the 
administrative  law  judge  (ALJ) 
recommended  dismissal  of  the 
case— finding  that  OSC  had  failed 
to  prove  that  Barbee's  conduct 
was  protected  and,  therefore,  had 
not  established  the  Board’s 
authority  to  order  the 
action— OSC  filed  exceptions  and 
the  respondent  and  intervenor 
filed  oppositions  to  the 
exceptions. 

The  Board  did  not  adopt  the 
recommended  decision  since  the 
ALJ  had  issued  an  earlier  order 
which  it  found  erroneous.  In  that 
earlier  order,  the  ALJ  concluded 
that  National  Guard  technicians 
are  subject  to  the  prohibited 
personnel  practice  provisions  of  5 
U.S.C.  § 2302. 

Thereupon,  the  Board  analyzed 
the  unique  position  of  the 
National  Guard  in  the  federal 
structure,  saying  that  the  Guard 
does  not  fit  neatly  within  the 
scope  of  either  state  or  national 
concerns,  and  that  it  has  been  and 
remains  something  of  hybrid. 
Although  the  National  Guard  in 
each  state  is  a state  agency,  the 
activity,  makeup,  and  function  of 
the  Guard  are  provided  for,  to  a 
large  extent,  by  federal  law.  The 
Guard  employs  civilians— 
generally  referred  to  as  National 
Guard  technicians— who  come 
under  the  National  Guard 
Technician  Act  of  1968,  32  U.S.C. 


§ 709.  These  former  state 
employees  were  declared  federal 
employees  and  afforded  certain 
benefits  and  rights  of  such 
employees.  However,  the  act 
imposed  special  reservations  to 
that  federal  civilian  employee 
status.  For  example,  Guard 
technicians  were  required  to  serve 
simultaneously  as  members  of  the 
National  Guard,  32  U.S.C. 

§ 709(b),  and  the  act  set  out  a 
number  of  conditions  of 
employment,  relating  to  the 
discipline  and  discharge  of  Guard 
technicians,  that  were  to  remain 
within  the  final  discretion  of  the 
state  adjutants  general. 

Posing  the  question  of  whether 
the  Civil  Service  Reform  Act  of 
1978  provides  that  National 
Guard  technicians  could  be 
disciplined  by  OSC  for 
committing  prohibited  personnel 
practices,  the  Board  found  that  it 
did  not.  It  said  that  it  was  clear 
that  the  merit  system  principles 
set  out  in  5 U.S.C.  § 2301  apply 
only  to  Executive  agencies,  the 
Administrative  Office  of  the 
United  States  Courts,  and  the 
Government  Printing  Office.  5 
U.S.C.  § 2301(a). 

Here,  it  was  OSC’s  contention 
that  Congress  extended  the 
prohibited  personnel  practice 
provisions  of  5 U.S.C.  § 2302  to 
the  activities  of  these  technicians 
who  by  way  of  39  U.S.C.  § 709(d) 
have  federal  employee  status. 

The  Board  said  that  although 
these  technicians  were  federal 
employees  by  virtue  of  this 
statute,  they  did  not  work  in  a 
federal  agency.  The  prohibited 
practice  provisions  of  5 U.S.C. 

§ 2302  apply  only  to  persons  in  a 
covered  federal  agency.  It  found 
that  Congress  did  not  extend  the 
coverage  of  that  provision  to 
technician  supervisors  in  the 
National  Guard  despite  their 
status  as  federal  employees. 
Moreover,  it  said,  to  read  such  an 
intention  into  the  provisions  of 
section  2302  would  be 
inconsistent  with  the  balance 


which  Congress  struck  in 
providing  the  technicians  with 
their  hybrid  status  as  federal 
employees  working  for  state 
agencies. 

Accordingly,  the  Board 
dismissed  the  complaint  because 
it  found  that  OSC  had  no 
jurisdiction  to  bring  this 
disciplinary  action  against  a 
National  Guard  technician  for 
committing  the  alleged  violation 
of  5 U.S.C.  § 2302. 


Special  Counsel  v.  William  H. 

Russell 

HQ12068410016 
June  26,  1985 

The  Board  issued  this  opinion 
and  order  in  response  to  the  chief 
administrative  law  judge’s 
(CALJ)  certification  that  his 
earlier  preliminary  rulings  raised 
important  questions  of  law  which 
needed  immediate  review. 

The  background  of  this  case 
was  that  the  Office  of  Special 
Counsel  (OSC)  filed  a complaint 
under  5 U.S.C.  § 1206(g)  seeking 
disciplinary  action  against 
respondent  for  alleged  violations 
of  5 C.F.R.  §§  735.201a(c)  and  (f), 
5 C.F.R.  § 735.209  and  29  C.F.R. 

§ 1604.11(a).  The  complaint 
charged  that  respondent  made 
verbal  and  physical  advances  of  a 
sexual  nature  toward  and 
physically  assaulted  certain 
female  employees  of  respondent’s 
employing  agency,  the  U.S. 
Customs  Service.  Later,  a second 
count,  alleging  that  this  behavior 
also  violated  5 U.S.C. 

§ 2302(b)(1)(A),  was  added. 

In  connection  with  the  claim  of 
OSC  that  the  alleged  conduct  was 
within  his  investigative  authority 
as  set  forth  in  5 U.S.C. 

§ 1206(e)(1)(D),  respondent  argued 
that  OSC  lacked  jurisdiction  to 
investigate  and  prosecute  Count 
I— the  only  count  then  in  the 
complaint.  He  argued  that  there 
was  no  violation  of  5 U.S.C. 

§ 1206(e)(1)(D)  because  the  alleged 
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wrongdoing  did  not  involve  any 
prohibited  personnel  practice.  He 
also  argued  that  the  authority  to 
take  disciplinary  action  under  5 
C.F.R.  Part  735  was  committed  to 
the  head  of  the  agency  and— 
additionally— that  the  Board  was 
without  jurisdiction  to  hear  the 
discrimination  allegations. 

Analyzing  the  points  of 
contention,  the  Board  first  turned 
its  attention  to  the  issue  of  OSC’s 
authority.  It  said  that  OSC  is 
granted  “broad  authority  to 
investigate  violations  of  civil 
service  laws,  rules  and  regulations 
and  to  bring  disciplinary  actions 
for  such  violations.”  Special 
Counsel  v.  Williams,  MSPB 
Docket  No.  HQ12068510013 
(March  28,  1985),  slip  op.  at  10. 

In  Williams,  therefore,  the  Board 
determined  that  there  was  no 
reason— explicit  within  the 
statutory  language  or  implicit 
within  the  legislative  history— to 
limit  OSC’s  authority.  It  applied 
this  reasoning  to  respondent’s 
allegation  that  OSC  had  no 
authority  over  the  regulations 
found  at  5 C.F.R.  Part  735  which 
govern  a government  employee’s 
conduct. 

Regarding  the  next  point,  the 
Board  said  that  alleged  violations 
of  29  C.F.R.  § 1604.11(a)— which 
bars  sexual  harassment— are  not 
within  OSC’s  authority.  It 
concluded  that  regulations  to 
carry  out  anti-discrimination  laws, 
and  over  which  the  Equal 
Employment  Opportunity 
Commission  (EEOC)  has 
authority,  are  not  civil  service 
regulations  within  the  meaning  of 
the  Civil  Service  Reform  Act  of 
1978.  Therefore,  the  Board  ruled 
that  with  regard  to  Count  I,  OSC 
might  proceed  only  with  its 
theory  that  the  conduct  violated  5 
C.F.R.  Part  735. 

Upon  respondent’s  motion  to 
dismiss  Count  II  of  the 
complaint,  the  Board  affirmed  the 
CALJ’s  ruling  that  taking  a 
personnel  action,  or  failing  to  take 
a personnel  action,  is  not  a 


prerequisite  to  the  prohibited 
personnel  practice  proscribed  in  5 
U.S.C.  § 2302(b)(1)(A).  It  said  that 
what  the  plain  language  of  the 
statute  bars  is  discrimination  by 
anyone  with  authority  to  make  or 
influence  personnel  decisions,  i.e., 
an  abuse  of  the  supervisor- 
subordinate  relationship. 

Congress  made  the  taking  or 
failing  to  take  a personnel  action 
a necessary  element  of  certain 
prohibited  personnel  practices. 

See  5 U.S.C.  § 2302(b)(8),  (9)  and 
(11).  But  there  is  no  such 
limitation  on  subsection  (b)(1);  the 
only  requirement  is  that  the 
discrimination  be  related  to  the 
authority  to  take,  recommend,  or 
approve  a personnel  action. 

Further,  the  Board  affirmed  the 
CALJ’s  ruling  that  an  allegation 
of  sexual  harassment,  i.e.,  that 
“respondent  made  unwelcome 
sexual  advances  to  another  female 
employee  and  suggested  that 
better  employment  opportunities 
might  result”  states  a potential 
violation  of  5 U.S.C. 

§ 2302(b)(1)(A). 

The  Board  said  that  the  law 
regarding  sexual  harassment  is 
settled.  As  defined  in  29  C.F.R. 

§ 1604.11(a),  sexual  harassment  is 
sex  discrimination  which  42 
U.S.C.  § 2000e-16(a)  prohibits. 
Section  2302(b)(1)(A)  of  5 U.S.C. 
references  Title  VII,  42  U.S.C. 

§ 2000e-16,  making  a violation  of 
that  anti-discrimination  statute  a 
prohibited  personnel  practice. 

Moreover,  the  Board  said  that 
it  is  unnecessary  for  a personnel 
action  to  have  been  taken  for  the 
finding  of  sexual  harassment. 

As  the  Board  held  that  section 
2302(b)(1)(A)  does  not  require  the 
taking  or  failing  to  take  a 
personnel  action  for  a violation  of 
the  statute  to  occur,  it  said  it  was 
clear  that  a charge  of  sexual 
harassment  could  be  sustained 
under  this  section  even  if  there 
was  no  loss  of  job  benefits. 

Regarding  whether  assault 
against  a female  employee  can  be 
sexual  harassment,  the  Board 


reversed  the  CALJ  who  had  ruled 
that  striking  and  choking  two 
female  employees  did  not 
constitute  such  harassment.  It 
said  that  assault  on  a female 
employee  can  be  sexual 
harassment  in  violation  of  29 
C.F.R.  § 1604.11(a)  and  5 U.S.C. 

§ 2302(b)(1)(A).  It  said  the  test 
was  to  determine  whether 
physical  conduct  is  sexual 
harassment  is  whether  it  is  of  a 
sexual  nature.  The  Board  adopted 
the  D.C.  Circuit’s  “but  for”  test 
as  set  forth  in  Barnes  v.  Costle, 
561  F.2d  983  (D.C.  Cir. 

1977):  “(b)ut  for  her 
womanhood  . . . her  participation 
in  sexual  activity  would  never 
have  been  solicited.”  In  this  case, 
the  question  to  be  asked  was  “but 
for  her  womanhood,  would 
respondent  have  engaged  in  the 
alleged  assaultive  behavior?”  It 
said  this  could  only  be  determined 
after  presentation  of  the  evidence. 

The  case  was  remanded  to  the 
Office  of  the  Administrative  Law 
Judge  for  adjudication  on  the 
merits. 


Special  Counsel  v.  Charles  O. 

Starrett,  Jr.,  Paul  Evans,  Arlin 

R.  Tueller 

HQ12068310022 
June  13,  1985 

After  the  Special  Counsel  (OSC) 
brought  a disciplinary  action 
under  5 U.S.C.  § 1207  against 
respondents,  the  Board  ordered 
Respondent  Starrett,  Director  of 
the  Defense  Contract  Audit 
Agency  (DCAA)  removed  and 
fined  $1,000  for  committing  a 
prohibited  personnel  practice  by 
retaliating  against  an  agency 
whistleblower,  George  B. 

Spanton.  For  a similar  offense, 
the  Board  ordered  Evans  and 
Tueller  demoted  one  grade  to  non- 
supervisory  positions  for  at  least 
three  years  and  fined  $500  each. 
Evans  was  Director  of  DCAA’s 
Atlanta  Region  and  Tueller 
Regional  Audit  Manager  of 
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DCAA’s  Atlanta  Region.  The 
Board  found  that  the  three 
committed  the  barred  practices 
when  they  attempted  to  reassign 
Spanton  to  the  West  Coast 
because  of  his  whistleblowing.  At 
the  time  of  the  reassignment 
order,  Spanton ’s  request  for  a 
waiver  of  DCAA’s  requirement 
that  auditors  be  rotated  every 
five  years  was  also  denied.  The 
reassignment  never  took  place. 

The  Board  here  addressed  three 
of  the  four  charges  which  OSC 
brought  (the  first  count  was 
severed  from  the  case;  See  Special 
Counsel  u.  James  R.  Brown): 
Count  II— commission  of  a 
prohibited  personnel  practice  in 
violation  of  5 U.S.C.  § 2302(b)(8) 
by  ordering  or  recommending  the 
reassignment  of  a DCAA 
employee  in  retaliation  for  his 
whistleblowing;  Count 
III— violation  of  the  regulatory 
standards  of  conduct  for  federal 
employees  contained  in  5 C.F.R. 
Part  735,  as  a result  of  acts  or 
omissions  related  to  respondents’ 
alleged  retaliatory  activities;  and 
Count  IV— violation  by  Evans  of 
a civil  service  rule,  5 C.F.R.  § 5.4, 
for  failing  to  cooperate  properly 
with  OSC’s  investigation. 

The  recommended  decision  of 
the  Administrative  Law  Judge 
(ALJ)  found  against  OSC. 
However,  the  Board  said  that  in 
key  areas  that  decision  was  based 
on  incorrect  conclusions  and/or 
upon  incorrect  interpretations  of 
law.  As  noted  above,  the  Board 
found  Count  II  proven  and 
proceeded  to  levy  penalties.  The 
Board  agreed  with  the  ALJ  that 
Spanton's  whistleblowing 
disclosures  were  protected 
activity,  since  Spanton  reasonably 
believed  he  was  exposing  a gross 
waste  of  funds  and  that  Starrett 
knew  of  this  protected  activity 
when  he  ordered  the 
reassignment.  However,  it  did  not 
agree  with  the  ALJ’s  conclusion 
that  Starrett’s  order  was  not 
made  in  reprisal.  The  Board 
pointed  to  its  decision  In  Re 


Frazier,  MSPB  159,  188  (1979), 
where  it  held  that  a prohibited 
personnel  practice  has  been 
committed  under  section 
2302(b)(9)  if  the  protected  activity 
is  a significant  factor  in  the 
decision  to  take  personnel  action 
adverse  to  the  interests  of  an 
employee  or  applicant  who  has 
exercised  an  appeal  right  granted 
by  law.  That  same  rule  applies, 
under  section  2302(b)(8),  to 
protected  disclosures  of 
whistleblowers.  Moreover,  the 
Board  said  that  it  was  no  defense 
under  section  2302(b)(8)  for 
Starrett  to  assert  that  he  believed 
the  disclosures  to  be  false  when 
he  took  the  action. 

As  to  the  charge  against  Evans 
in  Count  II  that  he  had 
recommended  the  transfer  in 
reprisal,  the  Board  said  the  ALJ 
should  have  found  for  OSC— that 
it  was  incorrect  to  find  that 
charge  unproven  on  the  ground 
that  Evans  did  not  make  the 
reassignment  recommendation 
directly  to  Starrett.  Section 
2302(b)(8)  bars  a person  with  the 
authority  (which  Evans  had)  to 
recommend  reassignment  from 
doing  so  for  impermissible 
reasons.  Similarly,  the  Board  said 
that  it  would  be  incorrect  to 
conclude  that  Tueller  was  not  a 
person  with  authority  “to  take, 
direct  others  to  take,  recommend 
or  approve  any  personnel 
action.  . .”  (5  U.S.C.  § 2302(b)  and 
therefore  that  he  could  not  as  a 
matter  of  law  have  committed  the 
alleged  prohibited  personnel 
practice.  Moreover,  it  said  the 
ALJ’s  conclusion  that  Tueller’s 
recommendation  was  not  made  in 
reprisal  was  misinterpretation  of 
section  2302(b)(8). 

The  Board  remanded  Count  III 
to  the  ALJ.  It  said  that  the 
charges  against  both  Evans  and 
Tueller  were  incorrectly  disposed 
of  by  the  ALJ  on  identical 
jurisdictional  grounds  without 
subordinate  findings.  The  charge 
in  this  count  against  Starrett  was 
dismissed  by  the  ALJ  for  failing 


to  state  a claim  which  could 
amount  to  a regulatory  violation. 
However,  the  Board  said  that 
since  it  had  never  ruled  on  the 
scope  of  5 C.F.R.  § 735.201a(f) 
and  since  it  was  not  prepared  to 
hold  in  the  abstract— without  any 
subordinate  factual  findings— that 
the  conduct  alleged  here  could 
never  amount  to  a violation  of  the 
cited  regulation,  this  charge  must 
also  be  included  in  the  remand. 

As  for  Count  IV,  the  Board  said 
the  ALJ’s  dismissal  was  incorrect 
and  that  this  count  also  must 
remanded  for  the  taking  of 
evidence  and  the  issuance  of  a 
recommended  decision. 

Separate  Opinion  of  Chairman 
Herbert  E.  Ellingwood 

The  Chairman  of  the  Board 
concurred  in  the  Board’s  decision 
with  one  exception.  He  said  that 
the  record  did  not  contain  enough 
evidence  to  warrant  his  drawing 
the  inference  that  a 
recommendation  made  by  Evans 
about  transferring  Spanton  was 
motivated  significantly  by 
Spanton’s  protected 
whistleblowing  disclosures.  He 
found  the  record  evidence  too  slim 
to  persuade  that  OSC  had  proved 
this  charge  against  respondent  by 
a preponderance.  Therefore,  he 
said  he  would  find  the  allegation 
in  Count  II  against  the 
respondent  Evans  unproven. 


VOLUNTARY  EXPEDITED 
APPEALS  PROCEDURE 

BELONGIE,  Ronald  E.  v. 
Department  of  Agriculture, 
Forest  Service 
(CH043285 10406,  June  28, 

1985)  Appellant,  a forester,  was 
demoted  two  grades  for  failing 
to  perform  the  critical  element 
of  his  position  requiring 
certification  in  silviculture.  The 
presiding  official,  Howard  J. 
Ansorge,  affirmed  the  agency’s 
action. 
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CASEY,  Celeste  M.  v.  General 
Services  Administration 
(CH075285 10428,  June  14, 

1985)  Appellant  was  removed 
on  a charge  that  she  had 
abandoned  her  position.  After 
appellant  appealed,  the  parties 
filed  a Stipulation  for 
Settlement  with  the  Board.  The 
agency  agreed  to  pay  appellant 
$2,000,  to  give  neutral 
employment  references,  and  to 
remove  from  appellant’s  file  all 
information  regarding 
disciplinary  matters.  Appellant 
agreed  not  to  pursue  any 
actions  against  the  agency  and 
to  resign  voluntarily.  Margaret 
J.  Krueger , presiding  official, 
therefore  dismissed  the  appeal 
with  prejudice. 

DRUMMER,  Bobby  D.  v.  U.S. 
Postal  Service 
(CH07528510371,  June  13, 

1985)  The  agency  removed 


appellant  on  charges  of  (1) 
permitting  unauthorized 
persons  to  enter  his  postal 
vehicle  and  to  use  and  possess 
marijuana  inside  the  vehicle; 
and  (2)  driving  a postal  vehicle 
without  a valid  state  driver’s 
license.  Presiding  official  Victor 
W.  Russell  sustained  the 
charges  and  the  removal. 

HUNT,  Melvin  v.  U.S.  Postal 
Service  (CH07528510389,  June 
13,  1985)  Appellant  was 
removed  from  his  position  as 
laborer,  and  appealed  to  the 
MSPB  regional  office,  but  later, 
the  parties  informed  presiding 
official  Douglas  G.  White  that 
the  appeal  had  been  resolved. 
The  agency  agreed  to  return 
appellant  to  work  and  appellant 
agreed  to  consider  his  period  of 
absence  as  a suspension  and  to 
withdraw  his  appeal.  The  appeal 
was  dismissed  with  prejudice. 


SPRIGGS,  Clarence  v.  U.S. 

Postal  Service 

(CH 075285 10374,  June  14, 

1985)  Appellant  was  demoted 
from  supervisor,  building 
services  to  custodial  laborer  on 
charge  of  being  under  the 
influence  of  alcoholic  beverage 
and  thus  unable  to  perform  his 
duties  on  a specified  date. 
Presiding  official  Victor  W. 
Russell  found  that  the  agency’s 
evidence  was  circumstantial 
and  that  the  agency  failed  to 
identify  a single  duty  appellant 
was  unable  to  perform  on  that 
date.  Therefore,  he  found  that 
the  agency  did  not  prove  its 
charge  by  preponderant 
evidence,  and  ordered  it  to 
cancel  the  demotion.  He  also 
ordered  the  agency  to  award 
backpay  and  benefits. 
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Agriculture  (DC07528410617,  June  27, 
1985) 

FLETCHER,  Mark  G.  v.  Department  of 
the  Air  Force  (AT07528310231COMP, 
June  11,  1985) 

FOWLER,  Mainer  C.  v.  U.S.  Postal 
Service  (AT07528510138,  June  17,  1985) 
GAITHER,  Burtis  M.  v.  Office  of 
Personnel  Management 
(CH831M 85 10059,  June  19,  1985) 
GALA,  Donney  T.  v.  Department  of 
Justice,  Federal  Bureau  of  Prisons 
(NY315H8510177,  June  18,  1985) 
GARCIA,  Rogelio  v.  Department  of 
Health  and  Human  Services 
(SF043284 10034,  June  6,  1985) 

GARZA,  Larry  A.  v.  Department  of  the 
Air  Force  (D A07528510044,  June  11, 
1985) 

GILBERT,  Perrine  v.  Department  of  the 
Interior  (SL04328310205,  June  17,  1985) 


GILES,  Ola  M.  see  GRAY 
GLAZE,  Jock  O.  v.  Office  of  Personnel 
Management  (SF08318410021,  June  6, 
1985) 

GOODALE,  Nancy  L.  v.  Department  of 
Labor  (AT04328410243,  June  25,  1985) 
GRAGG,  Gerald  P.  v.  Department  of  the 
Air  Force  (DA07528310484COMP,  June 
12,  1985) 

GRAY,  Alease  P.  v.  Veterans 
Administration  (SL03518510036,  June 
12,  1985) 

GREENHILL,  James  A.  v.  Department 
of  Health  and  Human  Services 
(CH315H85 10061,  June  17,  1985) 
GUSTIN,  Charles  E.  v.  Department  of 
Transportation,  Federal  Aviation 
Administration  (SF075281F3546ADD, 
June  6,  1985) 

HEATWOLE,  Helen  R.  v.  Department  of 
the  Air  Force  (PH04328310093,  June 
12,  1985) 

HELLER,  Ronald  v.  Department  of  the 
Air  Force  (DA04328310162,  June  7, 
1985) 

HENDRIX,  Jessie  L.  v.  Department  of 
the  Army  (DA315H8510084,  June  6, 
1985) 

HENNESSEY,  Richard  J.  v.  U.S.  Postal 
Service  (SF07528510126,  June  19,  1985) 
HILL,  Eva  L.  v.  Department  of  Health 
and  Human  Services  (DC04328510108, 
June  17,  1985) 

HILL,  Janet  v.  Department  of  Health  and 
Human  Services  (DC04328310306,  June 
11,  1985) 

JAHN,  Robert  F.  v.  Department  of  the 
Army  (CH07528510029,  June  11,  1985) 
JAKUBOWSKI,  Joseph  G.  v. 

Department  of  the  Army 
(DA07528510030,  June  21,  1985) 
JEFFERY,  Bruce  E.  v.  Office  of 
Personnel  Management 
(SF831L8510099,  June  12,  1985) 
JENKINS,  David  P.  v.  U.S.  Postal 
Service  (BN03538410089ADD,  June  12, 
1985) 

JONES,  Albert  D.  v.  Veterans 
Administration  (BN04328510027,  June 
25,  1985) 

KELLEY,  John  R.  v.  Veterans 

Administration  (AT07528510258,  June 
17,  1985) 

KEMP,  Richard  L.  v.  U.S.  Postal  Service 
(SE03538510008,  June  21,  1985) 
KRAJEWSKI,  Eugene  v.  Department  of 
Health  and  Human  Services 
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(HQ71218510020,  June  11,  1985) 

LAFEVER,  Sammie  G.  v.  Department  of 
Agriculture  (DA07528510023,  June  18, 
1985) 

LAMB,  Bernadine  L.  v.  Department  of 
the  Navy  (SF07528510067,  June  6, 

1985) 

LANE,  Donald  F.  v.  Department  of 
Defense  (DC07528510111,  June  17, 

1985) 

LATONA,  Vincent  E.  v.  Department  of 
the  Army  (DC04328410459,  June  5, 

1985) 

LAZEAR,  Earl  v.  Veterans 

Administration  (SF07528510029,  June 
12,  1985) 

LINT,  Martha  K.  v.  Office  of  Personnel 
Management  (SL831L8510033,  June  5, 
1985) 

LOGAN,  Leonard  v.  U.S.  Postal  Service 
(NY075285 10228,  June  17,  1985) 

LONG,  Ronald  F.  v.  Department  of 

Agriculture  (SE03538410165ADD,  June 
12,  1985) 

LYNCH,  Edward  G.  v.  Department  of  the 
Treasury  (CH34483510218,  June  7, 

1985) 

MACLEOD,  Ryszarda  v.  Office  of 
Personnel  Management 
(PH831L8510012,  June  5,  1985) 

MALLARD,  Aaron  v.  Department  of  the 
Navy  (SF03538 120861  REM  and 
SF07528090059REM,  June  7,  1985) 

MARSHALL,  Kathryn  A.  v.  U.S.  Marine 
Corps  (SF043283 10936,  June  5,  1985) 

McLYMORE,  James  F.  v.  Veterans 
Administration  (PH07528510083,  June 
12,  1985) 

MEGLIO,  Anthony  v.  Veterans 
Administration  (PH04328310331,  June 
25,  1985) 

MORALES,  Raul  P.  v.  Department  of  the 
Air  Force  (DA07528510066,  June  17, 
1.985) 

MORGAN,  Opal  E.  v.  Department  of  the 
Air  Force  (SF07528510280,  June  6, 

1985) 

MUCK,  Harlen  F.  v.  Tennessee  Valley 
Authority  (AT03308510070  and 
AT03518510208,  June  7,  1985) 

MURRIETTA,  John  v.  Department  of  the 
Army  (SF07528510091,  June  12,  1985) 


O'BRIEN,  Francis  P.  v.  Department  of 
Commerce  (PH07528510034,  June  12, 
1985) 

O’REILLY,  Frank  E.  v.  Federal  Aviation 
Administration  ( PH 07528 1 F087 1 COM P, 
June  6,  1985) 

PAGE,  Wallace  B.  v.  U.S.  Postal  Service 
(NY07528510247,  June  11,  1985) 
PALMER,  Jack  H.  v.  Department  of 
Defense  (DC03518510060,  June  7,  1985) 
PANEPENTO,  Charles  F.  v.  Department 
of  the  Air  Force  (SF07528310286COMP, 
June  1 1,  1985) 

PARCHMAN,  Dewey  v.  Department  of 
the  Army  (AT0752851001 4,  June  12, 
1985) 

PARKER,  James  F.  v.  U.S.  Postal 
Service  (N  Y07528510114.  June  6.  1985) 
RANA,  Sher  v.  Department  of  Defense 
(DC075282 10524,  June  12,  1985) 

RHUE,  Charles  v.  Department  of  the 
Army  (CH315H8510170,  June  17,  1985) 
RICHARDSON,  Thelma  C.  v.  Veterans 
Administration  (PH07528510122,  June 
17,  1985) 

RIGGANS,  Robert  v.  Veterans 
Administration  (NY03518310416,  June 
11,  1985) 

RIOS,  Raul  P.  v.  Office  of  Personnel 
Management  (DA831L8410649,  June 

17,  1985) 

ROBERTSON,  Donald  L.  v.  Department 
of  the  Air  Force  (SL07528510031.  June 

18,  1985) 

ROBISON,  Hubert  E.  v.  Office  of 
Personnel  Management 
(DA083 184 10586,  June  12,  1985) 

ROWE,  Harold  Jr.  v.  Department  of  the 
Army  (AT07528510041,  June  6,  1985) 
ROZYCKI,  Richard  V.  v.  U.S.  Postal 
Service  (NY07528510122,  June  6,  1985) 
SAYSON,  Matias  A.  v.  Office  of 
Personnel  Management 
(SF08318411204,  June  6,  1985) 
SCHEFTEL,  Paul  A.  v.  Federal  Aviation 
Administration  (SF07528510062,  June 
18,  1985) 

SCOTT,  Horace  Z.  v.  Department  of  the 
Air  Force  (CH07528410705,  June  18, 
1985) 

SHIRLEY,  Mary  A.  v.  Office  of  Personnel 
Management  (DC08318410458,  June  6, 


1985) 

SMITH,  John  R.  v.  Department  of  the 
Army  (DC075284 10567,  June  5,  19851 
SPECIAL  COUNSEL  v.  Gordon  Harvey 
(HQ  120683 10021 , June  3,  1985) 
SPECIAL  COUNSEL  v.  Ritchie  L.  Julian 
(HQ120684 1 0010,  June  18,  1985) 
SPECIAL  COUNSEL  v.  Regionald  K. 
Seaslrunk  IHQ12068510004,  June  12, 
1985) 

STRINGER,  David  A.  v.  Department  of 
the  Treasury,  Bureau  of  Alcohol, 
Tobacco,  and  Firearms 
(DC075285 10045 ADD,  June  6,  1985) 
SWIFT,  George  A.  v.  Department  of 
Education  (SE03518410003ADD,  June 
18,  1985) 

TAYLOR,  Charlene  M.,  See  GRAY 
TAYLOR,  Donald  P.  v.  Department  of 
the  Army  (PH03518510025,  June  6, 
1985) 

THOMPKINS,  Theron  v.  U.S.  Postal 
Service  (AT075285 10259,  June  18,  1985) 
THOMPSON,  Eddie  v.  U.S.  Postal 
Service  (SF07528510011,  June  5,  1985) 
TIFFANY,  Bonita  v.  Department  of  the 
Navy  (CH04328310661,  June  18,  1985) 
TIMLEY,  Gloria  J.,  See  GRAY 
WALKER,  Raymond  W.  v.  Department 
of  the  Air  Force 

(DA07528410165COMP,  June  12,  1985) 
WALL,  Annette  R.  v.  Office  of  Personnel 
Management  (BN831M8510053,  June 
18,  1985) 

WALL,  Morris  R.  v.  Department  of  the 
Army  (DC07528410347REM,  June  12, 
1985) 

WESTON,  Ann  v.  Department  of  the 
Army  (BN04328310138ADD,  June  11, 
1985) 

WILLIAMS,  Arlene  L.  v.  Office  of 
Personnel  Management 
(SF831L8510025,  June  6,  1985) 
WILLIAMS,  Charles  H.  v.  Department  of 
the  Air  Force  (SF07528510082,  June  11, 
1985) 

WILSON,  Constance  D.  v.  Office  of 
Personnel  Management 
(DA083 183 10834,  June  6,  1985) 

WOOD,  Luisa  M.  v.  Department  of  the 
Navy  (DC043283 10559,  June  7,  1985) 
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Paul  V.  Connolly  v.  U.S. 

Department  of  Justice 
Appeal  No.  84-865 
(Fed.  Cir.,  June  26,  1985) 

In  this  case  involving  the 
removal  of  an  off-duty  deputy 
U.S.  marshal  based  on  charges  of 
false  arrest,  misconduct  off  duty 
(misuse  of  official  authority)  and 
disrespectful  conduct  (use  of 
insulting,  abusive  or  obscene 
language  to  or  about  others),  the 
Board  vacated  the  decision  of  its 
presiding  official,  which  mitigated 
the  penalty  of  removal  to  a 15- 
day  suspension,  and  affirmed  the 
removal. 

On  appeal,  petitioner  alleged 
that  the  Board  improperly 
entertained  the  petition  for  review 
in  violation  of  5 C.F.R. 

§ 1201.115,  and  that  the  penalty 
of  removal  was  disproportionate 
to  the  offenses  sustained. 

The  court  held  that  the  Board 
may  grant  a petition  for  review 
on  grounds  not  falling  within  the 
ambit  of  section  1201.115(a)  or 
(b).  Such  a holding,  the  court  said, 
is  consonant  with  the  broad 
policy  considerations  discussed  in 
the  case  of  Bookman  v.  United 
States,  453  F.2d  1263,  1265  (Ct. 
Cl.  1972). 

With  regard  to  the  issue  of  the 
penalty,  the  court  held  that  in 
any  case  reviewed  or  reopened, 
the  Board  may  affirm,  reverse, 
remand,  modify  or  vacate  the 
decision  of  the  presiding  official, 
in  whole  or  in  part.  5 C.F.R. 

§ 1201.116(b).  The  Board  is  free  to 
substitute  its  judgment  for  that 
of  one  of  its  presiding  officials. 


with  deference  to  the  presiding 
official  on  any  issues  of 
credibility.  The  court  found  no 
basis  for  reversal  of  the  Board’s 
decision. 

Sandella  Spears  v.  Merit  Systems 

Protection  Board 
Appeal  No.  85-575 
(Fed.  Cir.,  June  28,  1985) 

Petitioner  was  removed 
effective  June  22,  1979.  This 
adverse  action  was  appealed  to 
the  MSPB  on  July  3,  1979, 
without  a claim  of  discrimination. 
The  Board’s  presiding  official 
issued  an  initial  decision 
sustaining  the  removal. 
Petitioner’s  petition  for  review 
was  denied  by  the  Board  and  no 
further  appeal  was  taken. 

At  the  time  of  her  removal  the 
petitioner  had  a discrimination 
complaint  pending  before  the 
agency  alleging  that  management 
would  not  reassign  her  to  another 
work  area  because  of  her  race. 
After  completion  of  its 
investigation,  the  agency 
indicated  it  proposed  to  hold  that 
there  was  no  discrimination. 
Petitioner  requested  a hearing 
and  alleged  that  her  removal  was 
in  reprisal  for  her  discrimination 
complaint.  The  Equal 
Employment  Opportunity 
Commission  (EEOC)  remanded 
the  reprisal  allegation  to  the 
agency  pursuant  to  29  C.F.R. 
§1613  because  the  complaint 
pertained  to  a mixed  case,  part  of 
which  had  previously  been  before 
the  MSPB.  After  reviewing  the 


complaint,  the  agency  decided 
that  petitioner  had  not  been  the 
subject  of  reprisal  and  advised 
her  that  she  could  petition  the 
MSPB  for  review  of  its  previous 
decision  pursuant  to  29  C.F.R. 

§ 1613.404. 

Petitioner  filed  a petition  with 
the  MSPB  alleging  that  the 
penalty  of  removal  was 
discriminatory  and  an  act  of 
reprisal.  The  presiding  official 
referred  the  appeal  to  the  full 
board  which  dismissed  it  because 
5 U.S.C.  § 7702  (1982)  provides 
the  Board  with  jurisdiction  to 
decide  discrimination  issues  only 
when  they  are  the  basis  for  an 
action  appealable  to  the  MSPB. 
Because  there  was  no  appealable 
action  before  it,  the  Board  held 
that  it  lacked  jurisdiction. 

The  court  held  that  although  29 
C.F.R.  § 1613.404  would  appear  to 
authorize  petitioner’s  second 
appeal  to  the  Board,  it  is  well 
settled  that  regulations 
promulgated  by  an  agency  must 
be  consistent  with  statutory 
provisions  enacted  by  Congress. 
Under  5 U.S.C.  § 7702(a)(1),  an 
adverse  action  involving  a mixed 
case  can  be  appealed  to  the 
Board,  which  then  has  120  days 
to  decide  the  discrimination  issue 
and  the  appealable  action.  Section 
7702(a)(2)  also  permits  such  mixed 
cases  to  be  brought  before  the 
agency,  whose  decision  is 
judicially  reviewable  unless  that 
decision  is  appealed  to  the  Board 
under  5 U.S.C.  § 7702(a)(1). 

Within  30  days  of  the  Board’s 
decision,  the  employee  or 
applicant  may  petition  the  EEOC 
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to  consider  the  Board’s  decision.  5 
U.S.C.  § 7702(b)(1).  The  MSPB’s 
decision  becomes  judicially 
reviewable  if  no  petition  is  filed  or 
if  the  EEOC  refuses  to  consider 
the  MSPB’s  decision.  5 U.S.C. 

§ 7702(a)(3).  If  the  EEOC  chooses 
to  consider  the  MSPB’s  decision, 
the  EEOC  has  60  days  either  to 
concur  with  the  MSPB  or  to  issue 
a new  decision.  5 U.S.C. 

§ 7702(b)(3).  The  decision  of  the 
MSPB  becomes  judicially 
reviewable  if  EEOC  concurs, 
while  a different  decision  by  the 
EEOC  is  immediately  referred  to 


the  MSPB.  5 U.S.C. 

§ 7702(b)(5)(B).  The  MSPB  can 
then  either  concur  with  the 
EEOC’s  decision,  which  is 
judicially  reviewable,  or  reaffirm 
its  initial  decision.  5 U.S.C. 

§ 7702(c).  If  the  MSPB  takes  the 
latter  action,  the  matter  is 
certified  to  a special  panel 
described  in  5 U.S.C.  § 7702(d)(6). 

Thus,  the  court  held,  the 
statutory  scheme  does  not 
authorize  the  MSPB  first  to 
review  an  adverse  action  without 
considering  discrimination  and 
then  to  accept  another  appeal  on 


the  same  adverse  action  where 
discrimination  is  alleged. 

Although  5 U.S.C.  § 7702(e)(2) 
permits  an  employee  who  has 
filed  a complaint  with  the  agency 
under  5 U.S.C.  § 7702(a)(2),  and 
has  not  received  a judicially 
reviewable  action  after  120  days, 
to  appeal  to  the  MSPB,  the 
statute  does  not  additionally 
provide  for  subsequent  MSPB 
review  after  the  agency  reaches  a 
final  decision. 

The  court  affirmed  the  Board's 
dismissal  of  petitioner’s  appeal. 
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PUBLICATION  SERVICES 
The  Digest 

The  Digest  is  a monthly 
publication  containing 
summaries  of  Board  orders  and 
a list  of  other  Board  orders  and 
issuances.  It  is  available  from 
the  Superintendent  of 
Documents,  under  stock  number 
062-000-80001-1,  either  by 
subscription  or  single  issue. 
Please  address  subscription  or 
purchase  inquiries 
to:  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 

D.C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the 
regional  offices  are  available  on 
microfiche.  To  subscribe  to  the 
quarterly  microfiche  “Federal 
Employee  Appeals  Decisions”  at 
$150  per  year  for  microfiche  and 
paper  index,  contact  the  National 
Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The 
stock  number  is  PB85-922700. 

Also  available  through  NTIS, 
under  stock  number 
PB83-922750,  is  microfiche  of 
the  more  than  11,000  initial 
decisions  which  the  Board’s 
regional  offices  issued  in 
connection  with  the  August 
1981  air  traffic  controller  strike. 
A paper  index  consisting  of  a 
subject  section  and  lead-case 
section  is  included.  The  cost  of 
this  microfiche/index,  “Federal 
Employee  Appeals  Decisions, 


Air  Traffic  Controller  Cases,”  is 
$150. 

Published  Board  Decisions 

Volumes  12  and  13  of 
Decisions  of  the  United  States 
Merit  Systems  Protection  Board 
are  available  through  the 
Superintendent  of  Documents. 
These  volumes— compilations  of 
final  Board  actions  and 
precedential  interlocutory 
decisions— include  an  index 
using  the  Board’s  key  number 
system.  Ordering  information 
is:  Volume  12  (covering  the 
period  October  through 
December  1982)— stock  number 
062-000-00017-1;  $16;  and 
Volume  13  (January  through 
March  1983)— stock  number 
062-000-00018-0;  $11. 

Earlier  Board  decision 
volumes  are  out  of  print.  With 
the  printing  of  Volume  13  the 
Board  discontinued  publishing 
its  decisions.  However,  readers 
are  referred  to  the  Board’s 
notice  in  the  Federal  Register  of 
March  4,  1985  [see  50  F.R.  8684) 
which  lists  organizations 
offering  a variety  of  services 
regarding  Board  orders. 

COPIES  OF  DECISIONS 
AND  ORDERS 

Copies  of  specific  initial 
decisions  and  Board  orders  may 
be  obtained  by  writing  to  the 
Information  Services  Division, 
Office  of  the  Clerk  of  the  Board, 
Merit  Systems  Protection 
Board,  Room  828,  1120  Vermont 
Avenue,  N.W.,  Washington,  D.C. 
20419.  Requests  should  include 


the  appellant’s  name,  the  docket 
number,  and  the  date  of  the 
decision  or  order. 

Persons  interested  in  Board 
issuances  are  invited  to  visit  the 
Information  Services  Division, 
Monday  through  Friday,  1 p.m. 
to  5 p.m.,  where  the  initial 
decisions,  Board  orders, 
publications,  and  microfiche 
described  above  are  available  for 
viewing. 

DEFINITIONS 

These  definitions  are  provided 
for  clarification  purposes  only 
and  are  not  intended  to  convey 
the  strict  legal  meaning  of  the 
terms. 

Addendum  Decision— an 
addendum  decision  deals  with 
attorney  fees. 

Deciding  Official— the  official 
who  renders  the  agency’s 
decision. 

Initial  Decision— the  regional 
office  decision  made  by  the 
presiding  official  in  response  to  a 
petition  or  appeal.  The  initial 
decision  becomes  final  in  35 
days  unless  a petition  for  review 
is  filed  with  the  Board  and 
granted  or  the  Board  reopens  on 
its  own  motion.  In  those  cases, 
the  Board’s  decision  becomes 
the  final  decision.  If  the  petition 
for  review  is  denied,  the  initial 
decision  becomes  final  five  days 
after  the  issuance  of  the  denial. 

Petition  for  Appeal— the  request 
filed  with  a Board  regional  office 
for  review  of  an  agency  action. 
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Petition  for  Review— the  request 
filed  with  the  three-member 
Board  in  Washington,  D.C.,  for 
review  of  an  initial  decision  of  a 
presiding  official. 

Presiding  Official— any  person 
designated  by  the  Board  to 
preside  over  any  hearing  or 
make  a decision  on  the  record. 
The  presiding  official  referred  to 
in  The  Digest  summaries  is 


usually  a Board  regional  office 
official  designated  by  the  Board 
to  perform  these  duties. 

Proposing  Official— the  agency 
official  who  initiates  an  action  to 
be  taken  against  an  employee. 

Regional  Office— the  Board 
office  authorized  to  receive 
appeals  from  the  area  where  the 
appellant’s  duty  station  was 


located  when  the  agency  action 
was  taken.  The  Board  has  1 1 
regional  offices. 

Voluntary  Expedited  Appeals 
Procedure— a voluntary 
alternative  procedure  designed 
to  adjudicate  relatively  simple 
non-precedential  appeals  in  an 
expedited,  informal  and  cost- 
effective  way,  in  accordance  with 
Board  precedent. 
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FEDERAL  REGISTER 
ISSUANCES 


Vol.  50,  No.  123 


Wednesday,  June  26,  1985 

26416 


MERIT  SYSTEMS  PROTECTION 

BOARD 

Prohibited  Personnel  Practice; 

Issuance  of  Orders  Regarding 
Regulation  Review 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  Order. 

SUMMARY:  5 U.S.C.  1205(e)  authorizes 
the  Board  to  review  rules  and 
regulations  issued  by  the  Office  of 
Personnel  Management  (OPM),  and  their 
implementation  by  other  Federal 
agencies  in  order  to  determine  if  they 
have  required  or  would  require  any 
federal  employee  to  commit  a prohibited 
personnel  practice  in  violation  of  5 
U.S.C.  2302(b).  The  Government 
Accountability  Project  has  petitioned 
the  Board  pursuant  to  5 U.S.C. 
1205(e)(1)(B)  to  review  the 
implementation  of  a regulation 
promulgated  by  the  United  States 
Department  of  Agriculture  at  7 CFR 
0.735—1 1 (a)(6).  After  considering  the 
initial  request,  the  Board  has  determined 
that  the  petition  shall  be  denied. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Moyer,  Office  of  General  Counsel, 
Merit  Systems  Protection  Board,  1120 
Vermont  Avenue,  NW„  Washington, 

D.C.  20-419,  (202)  653-7171. 
SUPPLEMENTARY  INFORMATION:  7 CFR 
0.735— 11  (a)(6)  repeats  the  language  of  5 
CFR  735.201  (a)(f)  which  was 
promulgated  by  OPM  September  4,  1968, 
and  which  prohibits  employee  actions 
"affecting  adversely  the  confidence  of 
the  public  in  the  integrity  of  the 
Government." 

Dated:  June  20,  1985. 

Herbert  E.  Ellingwood, 

Chairman. 


Prohibited  Personnel  Practices; 
Issuance  of  Orders  Regarding 
Regulation  Review 

agency:  Merit  Systems  Protection 

Board. 

action:  Notice  of  order. 


SUMMARY:  5 U.S.C.  1205(e)  authorizes 
the  Board  to  review  rules  and 
regulations  issued  by  the  Office  of 
Personnel  Management  (OPM),  and  their 
implementation  by  other  Federal 
agencies  in  order  to  determine  if  they 
have  required  or  would  require  any 
Federal  employee  to  commit  a 
prohibited  personnel  practice  in 
violation  of  5 U.S.C.  2302(b).  Henry  M. 
Sarchet  has  petitioned  the  Board 
pursuant  to  5 U.S.C.  1205(e)(1)(B),  to 
review  the  implementation  of  5 CFR  Part 
771  by  the  Marine  Corps.  After 
considering  the  initial  request,  the  Board 
has  determined  that  the  petition  shall  be 
denied. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Conley,  Office  of  General 
Counsel,  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue  NW., 
Washington,  D.C.  20419,  (202)  653-7171. 
SUPPLEMENTARY  INFORMATION:  5 CFR 
Part  771,  which  was  issued  by  OPM 
January  2, 1980,  setsforth  the 
regulations  under  which  covered 
agencies  shall  establish  an  agency 
administrative  grievance  system. 

Dated:  June  20,  1985. 

Herbert  E.  Ellingwood, 

Chairman. 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Practice  and  Procedure;  Modification 
of  Fixed  Hearing  Site  Policy  and 
Revision  of  List  of  Fixed  Hearing  Sites 

AGENCY:  Merit  Systems  Protection 
Board. 

action:  Notice  of  Modification  of  Fixed 
Hearing  Site  Policy  and  Revision  of  List 
of  Fixed  Hearing  Sites. 

summary:  The  Merit  Systems  Protection 
Board,  upon  review  of  its  fixed  site 
hearing  policy  as  previously  announced 
on  November  5,  1982,  has  modified  the 
policy  to  permit  presiding  officials  to 
schedule  and  conduct  hearings  at 
agency  facilities  within  the  metropolitan 
areas  of  fixed  sites  designated  by  the 
Board.  In  addition,  the  Board  has 
revised  its  list  of  fixed  sites  to  include 
106  metropolitan  areas  throughout  the 
United  States. 


DATE:  June  28,  1985. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Doheny  (202)  653-7980. 
SUPPLEMENTARY  INFORMATION:  On 

November  5,  1982,  the  Board  announced 
a policy  generally  requiring  its  presiding 
officials  to  schedule  and  conduct 
hearings  at  fixed  neutral  sites  in  92 
designated  metropolitan  areas 
throughout  the  United  States.  47  FR 
50386.  The  Board  intended  the  policy  to 
conserve  the  Board's  travel  resources 
and  to  accommodate  to  the  greatest 
extent  possible  the  occasionally 
competing  interests  of  the  Board  and  the 
parties  for  a reasonably  convenient 
hearing  location. 

During  the  past  two  years  the  Board 
has  carefully  reviewed  the  hearing  site 
policy  and  other  alternatives  in  terms  of 
their  advancement  of  fair  and  impartial 
adjudication  by  the  Board  and  travel 
cost-effectiveness.  On  the  basis  of  its 
review,  the  Board  has  determined  that 
objectivity  and  neutrality  with  the 
Board’s  adjudicatory  processes  can 
continue  to  be  maintained  by  scheduling 
and  conducting  Board  hearings  on  the 
premises  of  federal  agencies. 

Accordingly,  the  Board  has  modified 
its  hearing  site  policy  to  permit  its 
presiding  officials  to  schedule  and 
conduct  hearings  at  agency  facilities 
within  the  metropolitan  areas  of  Board- 
designated  hearing  sites,  subject  to  the 
approval  of  the  respective  regional 
directors. 

Under  the  new  policy,  presiding 
officials  will  have  the  discretion  to 
schedule  and  conduct  hearings  at 
agency  facilities  so  long  as  such 
scheduling  and  conduct  will  not  result  in 
increased  cost  to  the  government,  not 
prejudice  any  party  to  the  proceeding, 
and  not  cause  undue  disruption  to  the 
activities  of  the  agency  within  whose 
facilities  the  hearing  will  be  held. 

As  previously  noted,  the  Board  as  part 
of  its=  original  policy  in  1982  designated 
92  fixed  sites  throughout  the  United 
States  for  the  conduct  of  hearings.  These 
92  sites  comprised  the  metropolitan 
aieae'tn  which  the  Board  * eleven 
regional  offices  are  located,  as  well  as 
81  other  metropolitan  areas.  The  Board 
selected  the  92  sites  on  the  basis  of 
analysis  of  the  various  locations  at 
which  hearings  previously  had  been 
scheduled,  as  well  a$  review  of  the 
extent  to  which  these  locations 
promoted  convenience  of  travel  and 
cost-effectiveness  by  the  Board  and  the 
parties  appearing  before  it. 

During  the  past  yeaT  the  Board  has  re- 
examined the  92  fixed  sites  based  upon 
their  appeal  volume  and  travel 
convenience  and  cost.  On  the  basis  of 
that  review,  the  Board  has  deleted  seven 
sites  and  has  added  twenty-one  sites  to 
its  list  of  fixed  aites. 

The  Board’s  new  list  of  fixed  sites  is 
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set  out  below.  As  before,  hearings 
scheduled  within  fixed  site  areas  in 
which  Board  regional  offices  are  located 
shall be  conducted  at  the  regional  office 
itself. 

In  addition,  regional  directors  of  the 
Board  shall  continue  io  have  the 
authority  to  approve  travel  for  presiding 
officials  to  schedule  and  conduct 
hearings  in  localities  other  than  the 
fixed  sites  when,  upon  a showing  of 
good  and  sufficient  reason,  it  would  be 
more  advantageous  to  schedule  a 
hearing  at  another  location,  finally, 
presiding  officials  shall  continue  to 
schedule  and  conduct  hearings  at 
overseas  locations  as  necessary  and  in 
appropriate  cases. 

Approved  MSPB  Hearing  Sites 
('Denotes  additions) 

Atlanta  Region 

Atlanta,  Georgia 
‘Augusta,  Georgia 
Macon,  Georgia 
‘Savannah,  Georgia 
Birmingham,  Alabama 
' Huntsville,  Alabama 
Montgomery,  Alabama 
'Jacksonville,  Florida 
Miami,  Florida 
Orlando,  Florida 
‘Pensacola,  Florida 
*Tampa/Sl.  Petersburg.  Florida 
Jackson,  Mississippi 
‘Jacksonville,  North  Carolina 
‘Asheville,  North  Carolina 
Raleigh,  North  CaroJina 
Columbia,  South  Carolina 
Charleston,  South  Carolina 

Boston  Region 

Boston,  Massachusetts 
Hartford,  Connecticut 
New  Haven,  Connecticut 
Bangor,  Maine 
Potland,  Maine 

‘Manchester,  New  Hampshire 
Portsmouth,  New  Hampshire 
Providence,  Rhode  Island 
Burlington.  Vermont 

Chicago  Region 
Chicago,  Illinois 

Davenport,  Iowa/Rock  Island,  Illinois 

Indianapolis,  Indiana 

Detroit,  Michigan 

Minneapolis/St.  Paul,  Minnesota 

Cleveland,  Ohio 

Columbus,  Ohio 

Cincinnati'  Ohio 

‘Dayton,  Ohio 

Milwaukee,  Wisconsin 

Dallas  Region 

Dallas,  Texas 
‘Corpus  Christi,  Texas 
El  Paso,  Texas 
Houston,  Texas 
San  Antonio,  Texas 
‘Temple,  Texas 


‘Texarkana,  Texas 
Little  Rock,  Arkansas 
*Alexandria>  Louisiana 
New  Orleans,  Louisiana 
OklabomacClty,  Oklahoma 
Tulsa,  Oklahoma 

Den  ver  Region 

Denver,  Colorado 
Pueblo,  Colorado 
Phoenix,  Arizona 
Tucson,  Arizona 
Wichita,  Kansas 
Billings,  Montana 
Great  Falls,  Montana 
Missoula,  Montana 
Omaha,  Nebraska 
Las  Vegas,  Nevada 
Reno,  Nevada 
Alburqueque^  New  Mexico 
Bismarck,  North  Dakota 
‘Rapid  City,  South  Dakota 
Sioux  Falls,  South  Dakota 
Salt  Lake  C’lty.TJtah 
Casper,  Wyoming 

New  Yank  Region 

‘Albany,  ftew  York 
New  York,  New  York 
Buffalo,  New  York 
Syracuse,  New  York 

Newark,  New  Jersey 

Philadelphia  Region 

Philadelphia,  Pennsylvania 
Harrisburg,  Pennsylvania 
Pittsburgh,  Pennsylvania 
‘Wilkes-Barre,  Pennsylvania 
Dover,  Delaware 

Baltimore,  Maryland 
Norfolk,  Virginia 
Richmond.  Virginia 
Roanoke,  Virginia 
Charleston.  West  Virginia 
‘Morgantown,  West  Virginia 

Seattle  Region 

Seattle.  Washing- on 
Spokane,  Washington 
‘Richland,  Kennewick  and  Pasco. 

Washington 
Anchorage,  Alaska 
Honolulu,  Hawaii 
Boise,  Idaho 
Pocatello,  Idaho 
‘Medford,  Oregon 
Portland,  Oregon 

San  Francisco  Region 

San  Francisco,  California 
Fresno,  California 
Los  Angeles,  California 
Sacramento.  California 
San  Di-go.  California 

St.  Louis  Region 


‘Louisville.  Kentucky 
Knoxville,  Tennessee 
Memphis,  Tennessee 
Nashville,  T ennessee 
Washington  Region 
'Bailey's  Crossroads,  Virginia 
Washington.  D C. 

Deleted  MSPB  Hearing  Sites 

Clarksburg,  West  Virginia 
Lubbock,  Texas 
Pendleton,  Oregon 
Shreveport,  Louisiana 
Juneau,  Alaska 
Fairbanks,  Alaska 
Fargo,  North  Dakota 
Dated:  June  24.  1985. 

Herbert  E.  t'Uingwor>d, 

Chairman. 


St.  Louis,  Missouri 
Kansas  City.  Missouri 
Springfield,  Missouri 
Des  Moines.  Iowa 
Lexington,  Kentucky 
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Robert  E.  Taylor Clerk  of  the  Board 

Michael  H.  Hoxie Director,  Information  Services  Division 

Ada  Kimsey Executive  Editor 
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